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CH v. RC

#1 For what amount of drugs would the guidelines
hold the defendant accountable?
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CH: Prior Sentence
General Rule
§ 4A1.2(a)(1) & App. Note 1

if relevant
conduct

≠

“Prior Sentence”
for CH

Exception to RC
conduct associated
with sentence
imposed before
instant offense

≠

relevant conduct

USSG § 1B1.3(c), App. Note 5(c)
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#2 Should the prior conviction receive
criminal history points?

Single Sentence Rule
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#3-A Are these sentences scored separately
or as a single sentence?

Threshold Determination:
Intervening Arrest
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Intervening Arrest?
Offense
Arrested
Offense
Arrested
= Intervening
Arrest

Offense
Offense
Offense
Arrested
= Not an Intervening
Arrest

“Single Sentence”
1. No intervening arrest
AND
2. Either
• same charging document, OR
• sentences imposed same day

FDFCDC 141

Criminal History Scenario #3
Arrest Date
02/07/03
(Age 18)

Charge/Docket #
Burglary, Montgomery
County District Ct.
Dayton, OH,
Case#2003-CR-411

Date/Sent. Imposed
04/07/03: 4 to 15 yrs.
imprisonment
consecutive to
Case#2003-CR-805

02/07/03
(Age 18)

Burglary, Montgomery
County District Ct.
Dayton, OH,
Case#2003-CR-805

04/07/03: 4 to 15 yrs.
imprisonment
consecutive to
Case# 2003-CR-411

#3-B How many criminal history points?
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Impact of “Single Sentence”
• If concurrent sentences
– Use longest
• If consecutive sentences
– Use aggregate

Points

Length
15 years consec.
15 years consec.
30 years

“Single
Sentence”

Counted
Separately

3 points

6 points
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#4-A Are these sentences scored separately
or as a single sentence?

#4-B How many criminal history points?
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“Single Sentence”
and
Crimes of Violence
§4A1.1(e)

+1 for each COV that did not result in
additional points under §4A1.1(a)(b) or (c)

Revocations
4A1.2(k)
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#5 How many criminal history points?

Revocation Rules
• Original Sentence + Revocation Sentence
• Relevant time period
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• Original Sentence: 2 years probation
• Probation revoked: 6 months custody
Orig. Sent.
Revoc. Sent.

0 days custody
+ 6 months
6 months
= 2 CH points

#6 How many criminal history points?
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The “Look-Back” Period
§4A1.2(k)(2)
1. Adult imprisonment > 13 months
= the date of last release from incarceration
2. Other confinement for conduct before 18th birthday
= the date of last release from incarceration
3. ANY OTHER CASE
= the date of the original sentence

#7 How many criminal history points?
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4A1.2, App. Note 11
When a revocation applies to multiple
sentences, and the sentences are counted
separately, add the revocation term imposed to
the sentence that will result in the greatest
increase in criminal history points.
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CRIMINAL HISTORY SCENARIOS
Frank Dunham Federal Criminal Defense Conference
Charlottesville Virginia, April 20, 2018
Scenario #1
Defendant was convicted of a conspiracy to distribute crack cocaine. The conspiracy
began on December 1, 2013 and ended on April 1, 2014 at which time the defendant
was arrested. The Indictment lists three separate deliveries made from New York
and Washington, DC.
•

December 28, 2013 – 50 grams

•

February 9, 2014 – 50 grams

•

March 2, 2014 – 50 grams

The Indictment also cites 20 grams crack delivery from New York to Philadelphia
on October 10, 2013. The defendant was convicted for this conduct in Philadelphia
on November 17, 2013 and sentenced to one month in jail. For what amount of
drugs would the guidelines hold the defendant accountable?
A. 50 grams
B. 150 grams
C. 170 grams
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CRIMINAL HISTORY SCENARIOS, Cont.

Scenario #2
Defendant is convicted of Theft of Mail, a violation of 18 U.S.C. § 1708. The
defendant, a mail carrier, stole several bags of mail from his mail truck. When
police contacted the defendant regarding the mail theft, he fled from officers. The
defendant was charged and convicted by the state for fleeing officers and false
statements to police officers. As a result, the defendant is currently serving a 6month sentence in county jail.
The court applied §2B1.1 for the theft of mail. The court did not apply an
enhancement for obstruction at §3C1.1. Application note 5(B) and (D) indicates
that fleeing arrest and false statements to law enforcement are examples of conduct
ordinarily not covered.
Since §3C1.1 is not applicable, should this prior conviction receive criminal history
points?
A. Yes
B. No
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CRIMINAL HISTORY SCENARIOS, Cont.

Scenario #3
Arrest Date
02/07/03
(Age 18)
02/07/03
(Age 18)

Charge/Docket #
Burglary, Montgomery
County District Ct.
Dayton, OH, Case#2003CR-411
Burglary, Montgomery
County District Ct.
Dayton, OH, Case#2003CR-805

Date/Sent. Imposed
04/07/03: 4 to 15 yrs.
imprisonment
consecutive to
Case#2003-CR-805
04/07/03: 4 to 15 yrs.
imprisonment
consecutive to Case#
2003-CR-411

#3-A. Are these sentences scored separately or as a single sentence?
A. Separately
B. Single

#3-B. How many criminal history points?
A. None
B. 1
C. 2

D. 3
E. 4
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CRIMINAL HISTORY SCENARIOS, Cont.

Scenario #4
Arrest Date
05/06/09
(Age 20)

05/06/09
(Age 20)

Charge/Docket #
Aggravated Robbery
(Case# 09-432);
Rutherford County
Criminal Court,
Murfreesboro, TN
Aggravated Robbery
(Case # 09-433);
Rutherford County
Criminal Court,
Murfreesboro, TN

Date/Sent. Imposed
06/26/09: 1 year custody,
consecutive to Case# 09433
06/26/09: 9 months’
custody, consecutive to
Case# 09-432

#4-A. Are these sentences counted separately or as a single sentence?
A. Separately
B. Single
#4-B. How many criminal history points?
A. None
B. 1
C. 2

D. 3
E. 4
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CRIMINAL HISTORY SCENARIOS, Cont.

Scenario #5
Arrest Date
11/07/11
(Age 21)

Charge/Docket #
Consp. to commit
possession of CDS
(Cocaine)
Second Judicial District
Court
Albuquerque, New
Mexico

How many criminal history points?
A. None
B. 1
C. 2

D. 3
E. 4
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Date/Sent. Imposed
12/05/11: Guilty 2 years
deferred adjudication,
probation with drug
treatment
09/06/12: probation
revoked; guilty and
resentenced to 180 days
custody

CRIMINAL HISTORY SCENARIOS, Cont.

Scenario #6
Arrest Date
03/05/06
(Age 22)

Charge/Docket #
Burglary-1st Degree
Charles County Circuit
Court, La Plata.
Maryland

How many criminal history points?
A. None
B. 1
C. 2

D. 3
E. 4
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Date/Sent. Imposed
06/28/06: 2 years’
probation
04/10/08: probation
violation, warrant issued
06/20/08: probation
revoked; 12-month
sentence imposed

CRIMINAL HISTORY SCENARIOS, Cont.

Scenario #7
Defendant has three prior convictions that are counted separately. For the first
conviction, he was sentenced to 2 years’ probation. On the second conviction, he
received a sentence of 3 years’ probation. On the third conviction, he was sentenced
to a term of 2 years’ probation. Due to the defendant’s instant federal offense, his
probation terms were revoked. The judge imposed 18 months’ imprisonment for the
revocation.
How many criminal history points?
A. 3
B. 4
C. 5

D. 6
E. 7
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§1B1.3
any applicable specific offense characteristics (under that guideline), and any other applicable sentencing factors pursuant to the relevant conduct definition in §1B1.3. Where
there is more than one base offense level within a particular guideline, the determination
of the applicable base offense level is treated in the same manner as a determination of
a specific offense characteristic. Accordingly, the “relevant conduct” criteria of §1B1.3 are
to be used, unless conviction under a specific statute is expressly required.
3.

Subsections (c) and (d) address circumstances in which the provisions of Chapter Three,
Part D (Multiple Counts) are to be applied although there may be only one count of conviction. Subsection (c) provides that in the case of a stipulation to the commission of additional offense(s), the guidelines are to be applied as if the defendant had been convicted
of an additional count for each of the offenses stipulated. For example, if the defendant
is convicted of one count of robbery but, as part of a plea agreement, admits to having
committed two additional robberies, the guidelines are to be applied as if the defendant
had been convicted of three counts of robbery. Subsection (d) provides that a conviction
on a conspiracy count charging conspiracy to commit more than one offense is treated as
if the defendant had been convicted of a separate conspiracy count for each offense that
he conspired to commit. For example, where a conviction on a single count of conspiracy
establishes that the defendant conspired to commit three robberies, the guidelines are to
be applied as if the defendant had been convicted on one count of conspiracy to commit
the first robbery, one count of conspiracy to commit the second robbery, and one count of
conspiracy to commit the third robbery.

4.

Particular care must be taken in applying subsection (d) because there are cases in which
the verdict or plea does not establish which offense(s) was the object of the conspiracy. In
such cases, subsection (d) should only be applied with respect to an object offense alleged
in the conspiracy count if the court, were it sitting as a trier of fact, would convict the
defendant of conspiring to commit that object offense. Note, however, if the object offenses
specified in the conspiracy count would be grouped together under §3D1.2(d) (e.g., a conspiracy to steal three government checks) it is not necessary to engage in the foregoing
analysis, because §1B1.3(a)(2) governs consideration of the defendant’s conduct.

Historical
Note

Effective November 1, 1987. Amended effective January 15, 1988 (amendment 2); November 1, 1989 (amendments 73–75 and 303); November 1, 1991 (amendment 434); November 1, 1992 (amendment 438); November 1, 2000 (amendment 591); November 1, 2001 (amendments 613 and 617).

§1B1.3. Relevant Conduct (Factors that Determine the Guideline Range)
(a) CHAPTERS TWO (OFFENSE CONDUCT) AND THREE (ADJUSTMENTS). Unless otherwise specified, (i) the base offense level where the guideline specifies more than one base offense level, (ii) specific offense
characteristics and (iii) cross references in Chapter Two, and
(iv) adjustments in Chapter Three, shall be determined on the basis
of the following:
(1) (A) all acts and omissions committed, aided, abetted, counseled, commanded, induced, procured, or willfully caused
by the defendant; and
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§1B1.3
(B) in the case of a jointly undertaken criminal activity (a
criminal plan, scheme, endeavor, or enterprise undertaken by the defendant in concert with others, whether or
not charged as a conspiracy), all acts and omissions of others that were—
(i)

within the scope of the jointly undertaken criminal
activity,

(ii) in furtherance of that criminal activity, and
(iii) reasonably foreseeable in connection with that criminal activity;
that occurred during the commission of the offense of conviction, in preparation for that offense, or in the course of attempting to avoid detection or responsibility for that offense;
(2) solely with respect to offenses of a character for which
§3D1.2(d) would require grouping of multiple counts, all acts
and omissions described in subdivisions (1)(A) and (1)(B) above
that were part of the same course of conduct or common scheme
or plan as the offense of conviction;
(3) all harm that resulted from the acts and omissions specified in
subsections (a)(1) and (a)(2) above, and all harm that was the
object of such acts and omissions; and
(4) any other information specified in the applicable guideline.
(b) CHAPTERS FOUR (CRIMINAL HISTORY AND CRIMINAL LIVELIHOOD) AND
FIVE (DETERMINING THE SENTENCE). Factors in Chapters Four and
Five that establish the guideline range shall be determined on the
basis of the conduct and information specified in the respective
guidelines.
Application Notes:

Commentary

1.

Sentencing Accountability and Criminal Liability.—The principles and limits of
sentencing accountability under this guideline are not always the same as the principles
and limits of criminal liability. Under subsections (a)(1) and (a)(2), the focus is on the
specific acts and omissions for which the defendant is to be held accountable in determining the applicable guideline range, rather than on whether the defendant is criminally
liable for an offense as a principal, accomplice, or conspirator.

2.

Accountability Under More Than One Provision.—In certain cases, a defendant
may be accountable for particular conduct under more than one subsection of this guide-
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§1B1.3
line. If a defendant’s accountability for particular conduct is established under one provision of this guideline, it is not necessary to review alternative provisions under which
such accountability might be established.
3.

Jointly Undertaken Criminal Activity (Subsection (a)(1)(B)).—
(A)

In General.—A “jointly undertaken criminal activity” is a criminal plan,
scheme, endeavor, or enterprise undertaken by the defendant in concert with others, whether or not charged as a conspiracy.
In the case of a jointly undertaken criminal activity, subsection (a)(1)(B) provides
that a defendant is accountable for the conduct (acts and omissions) of others that
was:
(i)

within the scope of the jointly undertaken criminal activity;

(ii)

in furtherance of that criminal activity; and

(iii) reasonably foreseeable in connection with that criminal activity.
The conduct of others that meets all three criteria set forth in subdivisions (i)
through (iii) (i.e., “within the scope,” “in furtherance,” and “reasonably foreseeable”)
is relevant conduct under this provision. However, when the conduct of others does
not meet any one of the criteria set forth in subdivisions (i) through (iii), the conduct
is not relevant conduct under this provision.
(B)

Scope.—Because a count may be worded broadly and include the conduct of many
participants over a period of time, the scope of the “jointly undertaken criminal
activity” is not necessarily the same as the scope of the entire conspiracy, and hence
relevant conduct is not necessarily the same for every participant. In order to determine the defendant’s accountability for the conduct of others under subsection
(a)(1)(B), the court must first determine the scope of the criminal activity the particular defendant agreed to jointly undertake (i.e., the scope of the specific conduct
and objectives embraced by the defendant’s agreement). In doing so, the court may
consider any explicit agreement or implicit agreement fairly inferred from the conduct of the defendant and others. Accordingly, the accountability of the defendant
for the acts of others is limited by the scope of his or her agreement to jointly undertake the particular criminal activity. Acts of others that were not within the
scope of the defendant’s agreement, even if those acts were known or reasonably
foreseeable to the defendant, are not relevant conduct under subsection (a)(1)(B).
In cases involving contraband (including controlled substances), the scope of the
jointly undertaken criminal activity (and thus the accountability of the defendant
for the contraband that was the object of that jointly undertaken activity) may depend upon whether, in the particular circumstances, the nature of the offense is
more appropriately viewed as one jointly undertaken criminal activity or as a number of separate criminal activities.
A defendant’s relevant conduct does not include the conduct of members of a conspiracy prior to the defendant joining the conspiracy, even if the defendant knows
of that conduct (e.g., in the case of a defendant who joins an ongoing drug distribution conspiracy knowing that it had been selling two kilograms of cocaine per week,
the cocaine sold prior to the defendant joining the conspiracy is not included as
relevant conduct in determining the defendant’s offense level). The Commission
Guidelines Manual (November 1, 2016) ║ 27
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does not foreclose the possibility that there may be some unusual set of circumstances in which the exclusion of such conduct may not adequately reflect the defendant’s culpability; in such a case, an upward departure may be warranted.
(C)

In Furtherance.—The court must determine if the conduct (acts and omissions)
of others was in furtherance of the jointly undertaken criminal activity.

(D)

Reasonably Foreseeable.—The court must then determine if the conduct (acts
and omissions) of others that was within the scope of, and in furtherance of, the
jointly undertaken criminal activity was reasonably foreseeable in connection with
that criminal activity.
Note that the criminal activity that the defendant agreed to jointly undertake, and
the reasonably foreseeable conduct of others in furtherance of that criminal activity,
are not necessarily identical. For example, two defendants agree to commit a robbery and, during the course of that robbery, the first defendant assaults and injures
a victim. The second defendant is accountable for the assault and injury to the victim (even if the second defendant had not agreed to the assault and had cautioned
the first defendant to be careful not to hurt anyone) because the assaultive conduct
was within the scope of the jointly undertaken criminal activity (the robbery), was
in furtherance of that criminal activity (the robbery), and was reasonably foreseeable in connection with that criminal activity (given the nature of the offense).
With respect to offenses involving contraband (including controlled substances), the
defendant is accountable under subsection (a)(1)(A) for all quantities of contraband
with which he was directly involved and, in the case of a jointly undertaken criminal
activity under subsection (a)(1)(B), all quantities of contraband that were involved
in transactions carried out by other participants, if those transactions were within
the scope of, and in furtherance of, the jointly undertaken criminal activity and
were reasonably foreseeable in connection with that criminal activity.
The requirement of reasonable foreseeability applies only in respect to the conduct
(i.e., acts and omissions) of others under subsection (a)(1)(B). It does not apply to
conduct that the defendant personally undertakes, aids, abets, counsels, commands, induces, procures, or willfully causes; such conduct is addressed under subsection (a)(1)(A).

4.

Illustrations of Conduct for Which the Defendant is Accountable under Subsections (a)(1)(A) and (B).—
(A)

Acts and omissions aided or abetted by the defendant.—
(i)

Defendant A is one of ten persons hired by Defendant B to off-load a ship containing marihuana. The off-loading of the ship is interrupted by law enforcement officers and one ton of marihuana is seized (the amount on the ship as
well as the amount off-loaded). Defendant A and the other off-loaders are arrested and convicted of importation of marihuana. Regardless of the number
of bales he personally unloaded, Defendant A is accountable for the entire oneton quantity of marihuana. Defendant A aided and abetted the off-loading of
the entire shipment of marihuana by directly participating in the off-loading
of that shipment (i.e., the specific objective of the criminal activity he joined
was the off-loading of the entire shipment). Therefore, he is accountable for
the entire shipment under subsection (a)(1)(A) without regard to the issue of
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reasonable foreseeability. This is conceptually similar to the case of a defendant who transports a suitcase knowing that it contains a controlled substance
and, therefore, is accountable for the controlled substance in the suitcase regardless of his knowledge or lack of knowledge of the actual type or amount of
that controlled substance.
In certain cases, a defendant may be accountable for particular conduct under
more than one subsection of this guideline. As noted in the preceding paragraph, Defendant A is accountable for the entire one-ton shipment of marihuana under subsection (a)(1)(A). Defendant A also is accountable for the entire one-ton shipment of marihuana on the basis of subsection (a)(1)(B) (applying to a jointly undertaken criminal activity). Defendant A engaged in a
jointly undertaken criminal activity and all three criteria of subsection (a)(1)(B) are met. First, the conduct was within the scope of the criminal
activity (the importation of the shipment of marihuana). Second, the off-loading of the shipment of marihuana was in furtherance of the criminal activity,
as described above. And third, a finding that the one-ton quantity of marihuana was reasonably foreseeable is warranted from the nature of the undertaking itself (the importation of marihuana by ship typically involves very
large quantities of marihuana). The specific circumstances of the case (the
defendant was one of ten persons off-loading the marihuana in bales) also support this finding. In an actual case, of course, if a defendant’s accountability
for particular conduct is established under one provision of this guideline, it
is not necessary to review alternative provisions under which such accountability might be established. See Application Note 2.
(B)

Acts and omissions aided or abetted by the defendant; acts and omissions
in a jointly undertaken criminal activity.—
(i)

Defendant C is the getaway driver in an armed bank robbery in which $15,000
is taken and a teller is assaulted and injured. Defendant C is accountable for
the money taken under subsection (a)(1)(A) because he aided and abetted the
act of taking the money (the taking of money was the specific objective of the
offense he joined). Defendant C is accountable for the injury to the teller under
subsection (a)(1)(B) because the assault on the teller was within the scope and
in furtherance of the jointly undertaken criminal activity (the robbery), and
was reasonably foreseeable in connection with that criminal activity (given
the nature of the offense).
As noted earlier, a defendant may be accountable for particular conduct under
more than one subsection. In this example, Defendant C also is accountable
for the money taken on the basis of subsection (a)(1)(B) because the taking of
money was within the scope and in furtherance of the jointly undertaken criminal activity (the robbery), and was reasonably foreseeable (as noted, the taking of money was the specific objective of the jointly undertaken criminal activity).

(C)

Requirements that the conduct of others be within the scope of the jointly
undertaken criminal activity, in furtherance of that criminal activity, and
reasonably foreseeable.—
(i)

Defendant D pays Defendant E a small amount to forge an endorsement on
an $800 stolen government check. Unknown to Defendant E, Defendant D
then uses that check as a down payment in a scheme to fraudulently obtain
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$15,000 worth of merchandise. Defendant E is convicted of forging the $800
check and is accountable for the forgery of this check under subsection
(a)(1)(A). Defendant E is not accountable for the $15,000 because the fraudulent scheme to obtain $15,000 was not within the scope of the jointly undertaken criminal activity (i.e., the forgery of the $800 check).
(ii)

Defendants F and G, working together, design and execute a scheme to sell
fraudulent stocks by telephone. Defendant F fraudulently obtains $20,000.
Defendant G fraudulently obtains $35,000. Each is convicted of mail fraud.
Defendants F and G each are accountable for the entire amount ($55,000).
Each defendant is accountable for the amount he personally obtained under
subsection (a)(1)(A). Each defendant is accountable for the amount obtained
by his accomplice under subsection (a)(1)(B) because the conduct of each was
within the scope of the jointly undertaken criminal activity (the scheme to sell
fraudulent stocks), was in furtherance of that criminal activity, and was reasonably foreseeable in connection with that criminal activity.

(iii) Defendants H and I engaged in an ongoing marihuana importation conspiracy
in which Defendant J was hired only to help off-load a single shipment. Defendants H, I, and J are included in a single count charging conspiracy to import marihuana. Defendant J is accountable for the entire single shipment of
marihuana he helped import under subsection (a)(1)(A) and any acts and
omissions of others related to the importation of that shipment on the basis of
subsection (a)(1)(B) (see the discussion in example (A)(i) above). He is not accountable for prior or subsequent shipments of marihuana imported by Defendants H or I because those acts were not within the scope of his jointly
undertaken criminal activity (the importation of the single shipment of marihuana).
(iv)

Defendant K is a wholesale distributor of child pornography. Defendant L is
a retail-level dealer who purchases child pornography from Defendant K and
resells it, but otherwise operates independently of Defendant K. Similarly,
Defendant M is a retail-level dealer who purchases child pornography from
Defendant K and resells it, but otherwise operates independently of Defendant K. Defendants L and M are aware of each other’s criminal activity but
operate independently. Defendant N is Defendant K’s assistant who recruits
customers for Defendant K and frequently supervises the deliveries to Defendant K’s customers. Each defendant is convicted of a count charging conspiracy
to distribute child pornography. Defendant K is accountable under subsection
(a)(1)(A) for the entire quantity of child pornography sold to Defendants L
and M. Defendant N also is accountable for the entire quantity sold to those
defendants under subsection (a)(1)(B) because the entire quantity was within
the scope of his jointly undertaken criminal activity (to distribute child pornography with Defendant K), in furtherance of that criminal activity, and reasonably foreseeable. Defendant L is accountable under subsection (a)(1)(A)
only for the quantity of child pornography that he purchased from Defendant K because he is not engaged in a jointly undertaken criminal activity with
the other defendants. For the same reason, Defendant M is accountable under
subsection (a)(1)(A) only for the quantity of child pornography that he purchased from Defendant K.

(v)

Defendant O knows about her boyfriend’s ongoing drug-trafficking activity,
but agrees to participate on only one occasion by making a delivery for him at
his request when he was ill. Defendant O is accountable under subsection
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(a)(1)(A) for the drug quantity involved on that one occasion. Defendant O is
not accountable for the other drug sales made by her boyfriend because those
sales were not within the scope of her jointly undertaken criminal activity (i.e.,
the one delivery).
(vi) Defendant P is a street-level drug dealer who knows of other street-level drug
dealers in the same geographic area who sell the same type of drug as he sells.
Defendant P and the other dealers share a common source of supply, but otherwise operate independently. Defendant P is not accountable for the quantities of drugs sold by the other street-level drug dealers because he is not engaged in a jointly undertaken criminal activity with them. In contrast, Defendant Q, another street-level drug dealer, pools his resources and profits
with four other street-level drug dealers. Defendant Q is engaged in a jointly
undertaken criminal activity and, therefore, he is accountable under subsection (a)(1)(B) for the quantities of drugs sold by the four other dealers during
the course of his joint undertaking with them because those sales were within
the scope of the jointly undertaken criminal activity, in furtherance of that
criminal activity, and reasonably foreseeable in connection with that criminal
activity.
(vii) Defendant R recruits Defendant S to distribute 500 grams of cocaine. Defendant S knows that Defendant R is the prime figure in a conspiracy involved in
importing much larger quantities of cocaine. As long as Defendant S’s agreement and conduct is limited to the distribution of the 500 grams, Defendant S
is accountable only for that 500 gram amount (under subsection (a)(1)(A)), rather than the much larger quantity imported by Defendant R. Defendant S is
not accountable under subsection (a)(1)(B) for the other quantities imported
by Defendant R because those quantities were not within the scope of his
jointly undertaken criminal activity (i.e., the 500 grams).
(viii) Defendants T, U, V, and W are hired by a supplier to backpack a quantity of
marihuana across the border from Mexico into the United States. Defendants T, U, V, and W receive their individual shipments from the supplier at
the same time and coordinate their importation efforts by walking across the
border together for mutual assistance and protection. Each defendant is accountable for the aggregate quantity of marihuana transported by the four
defendants. The four defendants engaged in a jointly undertaken criminal activity, the object of which was the importation of the four backpacks containing marihuana (subsection (a)(1)(B)), and aided and abetted each other’s actions (subsection (a)(1)(A)) in carrying out the jointly undertaken criminal activity (which under subsection (a)(1)(B) were also in furtherance of, and reasonably foreseeable in connection with, the criminal activity). In contrast, if
Defendants T, U, V, and W were hired individually, transported their individual shipments at different times, and otherwise operated independently, each
defendant would be accountable only for the quantity of marihuana he personally transported (subsection (a)(1)(A)). As this example illustrates, the
scope of the jointly undertaken criminal activity may depend upon whether,
in the particular circumstances, the nature of the offense is more appropriately viewed as one jointly undertaken criminal activity or as a number of
separate criminal activities. See Application Note 3(B).
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5.

Application of Subsection (a)(2).—
(A)

Relationship to Grouping of Multiple Counts.—“Offenses of a character for
which §3D1.2(d) would require grouping of multiple counts,” as used in subsection
(a)(2), applies to offenses for which grouping of counts would be required under
§3D1.2(d) had the defendant been convicted of multiple counts. Application of this
provision does not require the defendant, in fact, to have been convicted of multiple
counts. For example, where the defendant engaged in three drug sales of 10, 15,
and 20 grams of cocaine, as part of the same course of conduct or common scheme
or plan, subsection (a)(2) provides that the total quantity of cocaine involved
(45 grams) is to be used to determine the offense level even if the defendant is convicted of a single count charging only one of the sales. If the defendant is convicted
of multiple counts for the above noted sales, the grouping rules of Chapter Three,
Part D (Multiple Counts) provide that the counts are grouped together. Although
Chapter Three, Part D (Multiple Counts) applies to multiple counts of conviction, it
does not limit the scope of subsection (a)(2). Subsection (a)(2) merely incorporates
by reference the types of offenses set forth in §3D1.2(d); thus, as discussed above,
multiple counts of conviction are not required for subsection (a)(2) to apply.
As noted above, subsection (a)(2) applies to offenses of a character for which
§3D1.2(d) would require grouping of multiple counts, had the defendant been convicted of multiple counts. For example, the defendant sells 30 grams of cocaine (a
violation of 21 U.S.C. § 841) on one occasion and, as part of the same course of conduct or common scheme or plan, attempts to sell an additional 15 grams of cocaine
(a violation of 21 U.S.C. § 846) on another occasion. The defendant is convicted of
one count charging the completed sale of 30 grams of cocaine. The two offenses (sale
of cocaine and attempted sale of cocaine), although covered by different statutory
provisions, are of a character for which §3D1.2(d) would require the grouping of
counts, had the defendant been convicted of both counts. Therefore, subsection (a)(2) applies and the total amount of cocaine (45 grams) involved is used to
determine the offense level.

(B)

“Same Course of Conduct or Common Scheme or Plan”.—“Common scheme
or plan” and “same course of conduct” are two closely related concepts.
(i)

Common scheme or plan. For two or more offenses to constitute part of a
common scheme or plan, they must be substantially connected to each other
by at least one common factor, such as common victims, common accomplices,
common purpose, or similar modus operandi. For example, the conduct of five
defendants who together defrauded a group of investors by computer manipulations that unlawfully transferred funds over an eighteen-month period
would qualify as a common scheme or plan on the basis of any of the above
listed factors; i.e., the commonality of victims (the same investors were defrauded on an ongoing basis), commonality of offenders (the conduct constituted an ongoing conspiracy), commonality of purpose (to defraud the group
of investors), or similarity of modus operandi (the same or similar computer
manipulations were used to execute the scheme).

(ii)

Same course of conduct. Offenses that do not qualify as part of a common
scheme or plan may nonetheless qualify as part of the same course of conduct
if they are sufficiently connected or related to each other as to warrant the
conclusion that they are part of a single episode, spree, or ongoing series of
offenses. Factors that are appropriate to the determination of whether offenses are sufficiently connected or related to each other to be considered as
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part of the same course of conduct include the degree of similarity of the offenses, the regularity (repetitions) of the offenses, and the time interval between the offenses. When one of the above factors is absent, a stronger presence of at least one of the other factors is required. For example, where the
conduct alleged to be relevant is relatively remote to the offense of conviction,
a stronger showing of similarity or regularity is necessary to compensate for
the absence of temporal proximity. The nature of the offenses may also be a
relevant consideration (e.g., a defendant’s failure to file tax returns in three
consecutive years appropriately would be considered as part of the same
course of conduct because such returns are only required at yearly intervals).
(C)

Conduct Associated with a Prior Sentence.—For the purposes of subsection (a)(2), offense conduct associated with a sentence that was imposed prior to the
acts or omissions constituting the instant federal offense (the offense of conviction)
is not considered as part of the same course of conduct or common scheme or plan
as the offense of conviction.
Examples: (1) The defendant was convicted for the sale of cocaine and sentenced
to state prison. Immediately upon release from prison, he again sold cocaine to the
same person, using the same accomplices and modus operandi. The instant federal
offense (the offense of conviction) charges this latter sale. In this example, the offense conduct relevant to the state prison sentence is considered as prior criminal
history, not as part of the same course of conduct or common scheme or plan as the
offense of conviction. The prior state prison sentence is counted under Chapter Four
(Criminal History and Criminal Livelihood). (2) The defendant engaged in two cocaine sales constituting part of the same course of conduct or common scheme or
plan. Subsequently, he is arrested by state authorities for the first sale and by federal authorities for the second sale. He is convicted in state court for the first sale
and sentenced to imprisonment; he is then convicted in federal court for the second
sale. In this case, the cocaine sales are not separated by an intervening sentence.
Therefore, under subsection (a)(2), the cocaine sale associated with the state conviction is considered as relevant conduct to the instant federal offense. The state
prison sentence for that sale is not counted as a prior sentence; see §4A1.2(a)(1).
Note, however, in certain cases, offense conduct associated with a previously imposed sentence may be expressly charged in the offense of conviction. Unless otherwise provided, such conduct will be considered relevant conduct under subsection (a)(1), not (a)(2).

6.

Application of Subsection (a)(3).—
(A)

Definition of “Harm”.—“Harm” includes bodily injury, monetary loss, property
damage and any resulting harm.

(B)

Risk or Danger of Harm.—If the offense guideline includes creating a risk or
danger of harm as a specific offense characteristic, whether that risk or danger was
created is to be considered in determining the offense level. See, e.g., §2K1.4 (Arson;
Property Damage by Use of Explosives); §2Q1.2 (Mishandling of Hazardous or Toxic
Substances or Pesticides). If, however, the guideline refers only to harm sustained
(e.g., §2A2.2 (Aggravated Assault); §2B3.1 (Robbery)) or to actual, attempted or intended harm (e.g., §2B1.1 (Theft, Property Destruction, and Fraud); §2X1.1 (Attempt, Solicitation, or Conspiracy)), the risk created enters into the determination
of the offense level only insofar as it is incorporated into the base offense level. Unless clearly indicated by the guidelines, harm that is merely risked is not to be
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treated as the equivalent of harm that occurred. In a case in which creation of risk
is not adequately taken into account by the applicable offense guideline, an upward
departure may be warranted. See generally §1B1.4 (Information to be Used in Imposing Sentence); §5K2.0 (Grounds for Departure). The extent to which harm that
was attempted or intended enters into the determination of the offense level should
be determined in accordance with §2X1.1 (Attempt, Solicitation, or Conspiracy) and
the applicable offense guideline.
7.

Factors Requiring Conviction under a Specific Statute.—A particular guideline
(in the base offense level or in a specific offense characteristic) may expressly direct that
a particular factor be applied only if the defendant was convicted of a particular statute.
For example, in §2S1.1 (Laundering of Monetary Instruments; Engaging in Monetary
Transactions in Property Derived from Unlawful Activity), subsection (b)(2)(B) applies if
the defendant “was convicted under 18 U.S.C. § 1956”. Unless such an express direction
is included, conviction under the statute is not required. Thus, use of a statutory reference to describe a particular set of circumstances does not require a conviction under the
referenced statute. An example of this usage is found in §2A3.4(a)(2) (“if the offense involved conduct described in 18 U.S.C. § 2242”).
Unless otherwise specified, an express direction to apply a particular factor only if the
defendant was convicted of a particular statute includes the determination of the offense
level where the defendant was convicted of conspiracy, attempt, solicitation, aiding or
abetting, accessory after the fact, or misprision of felony in respect to that particular
statute. For example, §2S1.1(b)(2)(B) (which is applicable only if the defendant is convicted under 18 U.S.C. § 1956) would be applied in determining the offense level under
§2X3.1 (Accessory After the Fact) in a case in which the defendant was convicted of accessory after the fact to a violation of 18 U.S.C. § 1956 but would not be applied in a case
in which the defendant is convicted of a conspiracy under 18 U.S.C. § 1956(h) and the
sole object of that conspiracy was to commit an offense set forth in 18 U.S.C. § 1957.
See Application Note 3(C) of §2S1.1.

8.

Partially Completed Offense.—In the case of a partially completed offense (e.g., an
offense involving an attempted theft of $800,000 and a completed theft of $30,000), the
offense level is to be determined in accordance with §2X1.1 (Attempt, Solicitation, or
Conspiracy) whether the conviction is for the substantive offense, the inchoate offense
(attempt, solicitation, or conspiracy), or both. See Application Note 4 in the Commentary
to §2X1.1. Note, however, that Application Note 4 is not applicable where the offense
level is determined under §2X1.1(c)(1).

9.

Solicitation, Misprision, or Accessory After the Fact.—In the case of solicitation,
misprision, or accessory after the fact, the conduct for which the defendant is accountable
includes all conduct relevant to determining the offense level for the underlying offense
that was known, or reasonably should have been known, by the defendant.

Background: This section prescribes rules for determining the applicable guideline sentencing range, whereas §1B1.4 (Information to be Used in Imposing Sentence) governs the range
of information that the court may consider in adjudging sentence once the guideline sentencing
range has been determined. Conduct that is not formally charged or is not an element of the
offense of conviction may enter into the determination of the applicable guideline sentencing
range. The range of information that may be considered at sentencing is broader than the
range of information upon which the applicable sentencing range is determined.
Subsection (a) establishes a rule of construction by specifying, in the absence of more
explicit instructions in the context of a specific guideline, the range of conduct that is relevant
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to determining the applicable offense level (except for the determination of the applicable offense guideline, which is governed by §1B1.2(a)). No such rule of construction is necessary with
respect to Chapters Four and Five because the guidelines in those Chapters are explicit as to
the specific factors to be considered.
Subsection (a)(2) provides for consideration of a broader range of conduct with respect to
one class of offenses, primarily certain property, tax, fraud and drug offenses for which the
guidelines depend substantially on quantity, than with respect to other offenses such as assault, robbery and burglary. The distinction is made on the basis of §3D1.2(d), which provides
for grouping together (i.e., treating as a single count) all counts charging offenses of a type
covered by this subsection. However, the applicability of subsection (a)(2) does not depend upon
whether multiple counts are alleged. Thus, in an embezzlement case, for example, embezzled
funds that may not be specified in any count of conviction are nonetheless included in determining the offense level if they were part of the same course of conduct or part of the same
scheme or plan as the count of conviction. Similarly, in a drug distribution case, quantities and
types of drugs not specified in the count of conviction are to be included in determining the
offense level if they were part of the same course of conduct or part of a common scheme or
plan as the count of conviction. On the other hand, in a robbery case in which the defendant
robbed two banks, the amount of money taken in one robbery would not be taken into account
in determining the guideline range for the other robbery, even if both robberies were part of a
single course of conduct or the same scheme or plan. (This is true whether the defendant is
convicted of one or both robberies.)
Subsections (a)(1) and (a)(2) adopt different rules because offenses of the character dealt
with in subsection (a)(2) (i.e., to which §3D1.2(d) applies) often involve a pattern of misconduct
that cannot readily be broken into discrete, identifiable units that are meaningful for purposes
of sentencing. For example, a pattern of embezzlement may consist of several acts of taking
that cannot separately be identified, even though the overall conduct is clear. In addition, the
distinctions that the law makes as to what constitutes separate counts or offenses often turn
on technical elements that are not especially meaningful for purposes of sentencing. Thus, in
a mail fraud case, the scheme is an element of the offense and each mailing may be the basis
for a separate count; in an embezzlement case, each taking may provide a basis for a separate
count. Another consideration is that in a pattern of small thefts, for example, it is important
to take into account the full range of related conduct. Relying on the entire range of conduct,
regardless of the number of counts that are alleged or on which a conviction is obtained, appears to be the most reasonable approach to writing workable guidelines for these offenses.
Conversely, when §3D1.2(d) does not apply, so that convictions on multiple counts are considered separately in determining the guideline sentencing range, the guidelines prohibit aggregation of quantities from other counts in order to prevent “double counting” of the conduct and
harm from each count of conviction. Continuing offenses present similar practical problems.
The reference to §3D1.2(d), which provides for grouping of multiple counts arising out of a
continuing offense when the offense guideline takes the continuing nature into account, also
prevents double counting.
Subsection (a)(4) requires consideration of any other information specified in the applicable guideline. For example, §2A1.4 (Involuntary Manslaughter) specifies consideration of the
defendant’s state of mind; §2K1.4 (Arson; Property Damage By Use of Explosives) specifies
consideration of the risk of harm created.
Historical
Note

Effective November 1, 1987. Amended effective January 15, 1988 (amendment 3); November 1, 1989 (amendments 76–78 and 303); November 1, 1990 (amendment 309); November 1, 1991 (amendment 389); November 1, 1992 (amendment 439); November 1, 1994 (amendment 503); November 1, 2001 (amendments 617
and 634); November 1, 2004 (amendment 674); November 1, 2010 (amendment 746); November 1, 2015
(amendments 790 and 797).
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CHAPTER FOUR
CRIMINAL HISTORY
AND CRIMINAL LIVELIHOOD
PART A ― CRIMINAL HISTORY
Introductory Commentary
The Comprehensive Crime Control Act sets forth four purposes of sentencing. (See
18 U.S.C. § 3553(a)(2).) A defendant’s record of past criminal conduct is directly relevant to
those purposes. A defendant with a record of prior criminal behavior is more culpable than a
first offender and thus deserving of greater punishment. General deterrence of criminal conduct dictates that a clear message be sent to society that repeated criminal behavior will aggravate the need for punishment with each recurrence. To protect the public from further
crimes of the particular defendant, the likelihood of recidivism and future criminal behavior
must be considered. Repeated criminal behavior is an indicator of a limited likelihood of successful rehabilitation.
The specific factors included in §4A1.1 and §4A1.3 are consistent with the extant empirical research assessing correlates of recidivism and patterns of career criminal behavior. While
empirical research has shown that other factors are correlated highly with the likelihood of
recidivism, e.g., age and drug abuse, for policy reasons they were not included here at this
time. The Commission has made no definitive judgment as to the reliability of the existing
data. However, the Commission will review additional data insofar as they become available
in the future.
Historical
Note

Effective November 1, 1987.

§4A1.1. Criminal History Category
The total points from subsections (a) through (e) determine the criminal
history category in the Sentencing Table in Chapter Five, Part A.
(a) Add 3 points for each prior sentence of imprisonment exceeding one
year and one month.
(b) Add 2 points for each prior sentence of imprisonment of at least
sixty days not counted in (a).
(c)

Add 1 point for each prior sentence not counted in (a) or (b), up to a
total of 4 points for this subsection.
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(d) Add 2 points if the defendant committed the instant offense while
under any criminal justice sentence, including probation, parole, supervised release, imprisonment, work release, or escape status.
(e)

Add 1 point for each prior sentence resulting from a conviction of a
crime of violence that did not receive any points under (a), (b), or (c)
above because such sentence was treated as a single sentence, up to
a total of 3 points for this subsection.
Commentary

The total criminal history points from §4A1.1 determine the criminal history category
(I–VI) in the Sentencing Table in Chapter Five, Part A. The definitions and instructions in
§4A1.2 govern the computation of the criminal history points. Therefore, §§4A1.1 and 4A1.2
must be read together. The following notes highlight the interaction of §§4A1.1 and 4A1.2.
Application Notes:
1.

§4A1.1(a). Three points are added for each prior sentence of imprisonment exceeding one
year and one month. There is no limit to the number of points that may be counted under
this subsection. The term “prior sentence” is defined at §4A1.2(a). The term “sentence
of imprisonment” is defined at §4A1.2(b). Where a prior sentence of imprisonment resulted from a revocation of probation, parole, or a similar form of release, see §4A1.2(k).
Certain prior sentences are not counted or are counted only under certain conditions:
A sentence imposed more than fifteen years prior to the defendant’s commencement
of the instant offense is not counted unless the defendant’s incarceration extended
into this fifteen-year period. See §4A1.2(e).
A sentence imposed for an offense committed prior to the defendant’s eighteenth
birthday is counted under this subsection only if it resulted from an adult conviction. See §4A1.2(d).
A sentence for a foreign conviction, a conviction that has been expunged, or an invalid conviction is not counted. See §4A1.2(h) and (j) and the Commentary to
§4A1.2.

2.

§4A1.1(b). Two points are added for each prior sentence of imprisonment of at least sixty
days not counted in §4A1.1(a). There is no limit to the number of points that may be
counted under this subsection. The term “prior sentence” is defined at §4A1.2(a). The
term “sentence of imprisonment” is defined at §4A1.2(b). Where a prior sentence of
imprisonment resulted from a revocation of probation, parole, or a similar form of release,
see §4A1.2(k).
Certain prior sentences are not counted or are counted only under certain conditions:
A sentence imposed more than ten years prior to the defendant’s commencement of
the instant offense is not counted. See §4A1.2(e).
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An adult or juvenile sentence imposed for an offense committed prior to the defendant’s eighteenth birthday is counted only if confinement resulting from such sentence extended into the five-year period preceding the defendant’s commencement
of the instant offense. See §4A1.2(d).
Sentences for certain specified non-felony offenses are never counted. See
§4A1.2(c)(2).
A sentence for a foreign conviction or a tribal court conviction, an expunged conviction, or an invalid conviction is not counted. See §4A1.2(h), (i), (j), and the Commentary to §4A1.2.
A military sentence is counted only if imposed by a general or special court-martial.
See §4A1.2(g).
3.

§4A1.1(c). One point is added for each prior sentence not counted under §4A1.1(a) or (b).
A maximum of four points may be counted under this subsection. The term “prior sentence” is defined at §4A1.2(a).
Certain prior sentences are not counted or are counted only under certain conditions:
A sentence imposed more than ten years prior to the defendant’s commencement of
the instant offense is not counted. See §4A1.2(e).
An adult or juvenile sentence imposed for an offense committed prior to the defendant’s eighteenth birthday is counted only if imposed within five years of the defendant’s commencement of the current offense. See §4A1.2(d).
Sentences for certain specified non-felony offenses are counted only if they meet
certain requirements. See §4A1.2(c)(1).
Sentences for certain specified non-felony offenses are never counted. See
§4A1.2(c)(2).
A diversionary disposition is counted only where there is a finding or admission of
guilt in a judicial proceeding. See §4A1.2(f).
A sentence for a foreign conviction, a tribal court conviction, an expunged conviction, or an invalid conviction, is not counted. See §4A1.2(h), (i), (j), and the Commentary to §4A1.2.
A military sentence is counted only if imposed by a general or special court-martial.
See §4A1.2(g).

4.

§4A1.1(d). Two points are added if the defendant committed any part of the instant offense (i.e., any relevant conduct) while under any criminal justice sentence, including
probation, parole, supervised release, imprisonment, work release, or escape status. Failure to report for service of a sentence of imprisonment is to be treated as an escape from
such sentence. See §4A1.2(n). For the purposes of this subsection, a “criminal justice
sentence” means a sentence countable under §4A1.2 (Definitions and Instructions for
Computing Criminal History) having a custodial or supervisory component, although active supervision is not required for this subsection to apply. For example, a term of unsupervised probation would be included; but a sentence to pay a fine, by itself, would not
be included. A defendant who commits the instant offense while a violation warrant from
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a prior sentence is outstanding (e.g., a probation, parole, or supervised release violation
warrant) shall be deemed to be under a criminal justice sentence for the purposes of this
provision if that sentence is otherwise countable, even if that sentence would have expired absent such warrant. See §4A1.2(m).
5.

§4A1.1(e). In a case in which the defendant received two or more prior sentences as a
result of convictions for crimes of violence that are treated as a single sentence
(see §4A1.2(a)(2)), one point is added under §4A1.1(e) for each such sentence that did not
result in any additional points under §4A1.1(a), (b), or (c). A total of up to 3 points may
be added under §4A1.1(e). For purposes of this guideline, “crime of violence” has the
meaning given that term in §4B1.2(a). See §4A1.2(p).
For example, a defendant’s criminal history includes two robbery convictions for offenses
committed on different occasions. The sentences for these offenses were imposed on the
same day and are treated as a single prior sentence. See §4A1.2(a)(2). If the defendant
received a five-year sentence of imprisonment for one robbery and a four-year sentence
of imprisonment for the other robbery (consecutively or concurrently), a total of 3 points
is added under §4A1.1(a). An additional point is added under §4A1.1(e) because the second sentence did not result in any additional point(s) (under §4A1.1(a), (b), or (c)). In
contrast, if the defendant received a one-year sentence of imprisonment for one robbery
and a nine-month consecutive sentence of imprisonment for the other robbery, a total of
3 points also is added under §4A1.1(a) (a one-year sentence of imprisonment and a consecutive nine-month sentence of imprisonment are treated as a combined one-year-ninemonth sentence of imprisonment). But no additional point is added under §4A1.1(e) because the sentence for the second robbery already resulted in an additional point under
§4A1.1(a). Without the second sentence, the defendant would only have received two
points under §4A1.1(b) for the one-year sentence of imprisonment.

Background: Prior convictions may represent convictions in the federal system, fifty state
systems, the District of Columbia, territories, and foreign, tribal, and military courts. There
are jurisdictional variations in offense definitions, sentencing structures, and manner of sentence pronouncement. To minimize problems with imperfect measures of past crime seriousness, criminal history categories are based on the maximum term imposed in previous sentences rather than on other measures, such as whether the conviction was designated a felony
or misdemeanor. In recognition of the imperfection of this measure however, §4A1.3 authorizes
the court to depart from the otherwise applicable criminal history category in certain circumstances.
Subsections (a), (b), and (c) of §4A1.1 distinguish confinement sentences longer than one
year and one month, shorter confinement sentences of at least sixty days, and all other sentences, such as confinement sentences of less than sixty days, probation, fines, and residency
in a halfway house.
Section 4A1.1(d) adds two points if the defendant was under a criminal justice sentence
during any part of the instant offense.
Historical
Note

Effective November 1, 1987. Amended effective November 1, 1989 (amendments 259–261); November 1,
1991 (amendments 381 and 382); October 27, 2003 (amendment 651); November 1, 2007 (amendment 709);
November 1, 2010 (amendment 742); November 1, 2013 (amendment 777); November 1, 2015 (amendment 795).
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§4A1.2. Definitions and Instructions for Computing Criminal History
(a) PRIOR SENTENCE
(1) The term “prior sentence” means any sentence previously imposed upon adjudication of guilt, whether by guilty plea, trial,
or plea of nolo contendere, for conduct not part of the instant
offense.
(2) If the defendant has multiple prior sentences, determine
whether those sentences are counted separately or treated as
a single sentence. Prior sentences always are counted separately if the sentences were imposed for offenses that were separated by an intervening arrest (i.e., the defendant is arrested
for the first offense prior to committing the second offense). If
there is no intervening arrest, prior sentences are counted separately unless (A) the sentences resulted from offenses contained in the same charging instrument; or (B) the sentences
were imposed on the same day. Treat any prior sentence covered by (A) or (B) as a single sentence. See also §4A1.1(e).
For purposes of applying §4A1.1(a), (b), and (c), if prior sentences are treated as a single sentence, use the longest sentence of imprisonment if concurrent sentences were imposed.
If consecutive sentences were imposed, use the aggregate sentence of imprisonment.
(3) A conviction for which the imposition or execution of sentence
was totally suspended or stayed shall be counted as a prior sentence under §4A1.1(c).
(4) Where a defendant has been convicted of an offense, but not
yet sentenced, such conviction shall be counted as if it constituted a prior sentence under §4A1.1(c) if a sentence resulting
from that conviction otherwise would be countable. In the case
of a conviction for an offense set forth in §4A1.2(c)(1), apply this
provision only where the sentence for such offense would be
countable regardless of type or length.
“Convicted of an offense,” for the purposes of this provision,
means that the guilt of the defendant has been established,
whether by guilty plea, trial, or plea of nolo contendere.

396 ║ Guidelines Manual (November 1, 2016)

FDFCDC 172

§4A1.2
(b) SENTENCE OF IMPRISONMENT DEFINED
(1) The term “sentence of imprisonment” means a sentence of incarceration and refers to the maximum sentence imposed.
(2) If part of a sentence of imprisonment was suspended, “sentence
of imprisonment” refers only to the portion that was not suspended.
(c)

SENTENCES COUNTED AND EXCLUDED
Sentences for all felony offenses are counted. Sentences for misdemeanor and petty offenses are counted, except as follows:
(1) Sentences for the following prior offenses and offenses similar
to them, by whatever name they are known, are counted only
if (A) the sentence was a term of probation of more than one
year or a term of imprisonment of at least thirty days, or (B)
the prior offense was similar to an instant offense:
Careless or reckless driving
Contempt of court
Disorderly conduct or disturbing the peace
Driving without a license or with a revoked or suspended
license
False information to a police officer
Gambling
Hindering or failure to obey a police officer
Insufficient funds check
Leaving the scene of an accident
Non-support
Prostitution
Resisting arrest
Trespassing.
(2) Sentences for the following prior offenses and offenses similar
to them, by whatever name they are known, are never counted:
Fish and game violations
Hitchhiking
Juvenile status offenses and truancy
Local ordinance violations (except those violations that
are also violations under state criminal law)
Loitering
Minor traffic infractions (e.g., speeding)
Public intoxication
Vagrancy.
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(d) OFFENSES COMMITTED PRIOR TO AGE EIGHTEEN
(1) If the defendant was convicted as an adult and received a sentence of imprisonment exceeding one year and one month, add
3 points under §4A1.1(a) for each such sentence.
(2) In any other case,
(A) add 2 points under §4A1.1(b) for each adult or juvenile
sentence to confinement of at least sixty days if the defendant was released from such confinement within five
years of his commencement of the instant offense;
(B) add 1 point under §4A1.1(c) for each adult or juvenile sentence imposed within five years of the defendant’s commencement of the instant offense not covered in (A).
(e)

APPLICABLE TIME PERIOD
(1) Any prior sentence of imprisonment exceeding one year and
one month that was imposed within fifteen years of the defendant’s commencement of the instant offense is counted. Also
count any prior sentence of imprisonment exceeding one year
and one month, whenever imposed, that resulted in the defendant being incarcerated during any part of such fifteen-year period.
(2) Any other prior sentence that was imposed within ten years of
the defendant’s commencement of the instant offense is
counted.
(3) Any prior sentence not within the time periods specified above
is not counted.
(4) The applicable time period for certain sentences resulting from
offenses committed prior to age eighteen is governed by
§4A1.2(d)(2).

(f)

DIVERSIONARY DISPOSITIONS
Diversion from the judicial process without a finding of guilt
(e.g., deferred prosecution) is not counted. A diversionary disposition resulting from a finding or admission of guilt, or a plea of nolo
contendere, in a judicial proceeding is counted as a sentence under
§4A1.1(c) even if a conviction is not formally entered, except that
diversion from juvenile court is not counted.
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(g) MILITARY SENTENCES
Sentences resulting from military offenses are counted if imposed
by a general or special court-martial. Sentences imposed by a summary court-martial or Article 15 proceeding are not counted.
(h) FOREIGN SENTENCES
Sentences resulting from foreign convictions are not counted, but
may be considered under §4A1.3 (Adequacy of Criminal History
Category).
(i)

TRIBAL COURT SENTENCES
Sentences resulting from tribal court convictions are not counted,
but may be considered under §4A1.3 (Adequacy of Criminal History
Category).

(j)

EXPUNGED CONVICTIONS
Sentences for expunged convictions are not counted, but may be considered under §4A1.3 (Adequacy of Criminal History Category).

(k) REVOCATIONS OF PROBATION, PAROLE, MANDATORY RELEASE, OR SUPERVISED RELEASE
(1) In the case of a prior revocation of probation, parole, supervised
release, special parole, or mandatory release, add the original
term of imprisonment to any term of imprisonment imposed
upon revocation. The resulting total is used to compute the
criminal history points for §4A1.1(a), (b), or (c), as applicable.
(2) Revocation of probation, parole, supervised release, special parole, or mandatory release may affect the time period under
which certain sentences are counted as provided in
§4A1.2(d)(2) and (e). For the purposes of determining the applicable time period, use the following: (A) in the case of an
adult term of imprisonment totaling more than one year and
one month, the date of last release from incarceration on such
sentence (see §4A1.2(e)(1)); (B) in the case of any other confinement sentence for an offense committed prior to the defendant’s eighteenth birthday, the date of the defendant’s last release from confinement on such sentence (see §4A1.2(d)(2)(A));
and (C) in any other case, the date of the original sentence
(see §4A1.2(d)(2)(B) and (e)(2)).
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(l)

SENTENCES ON APPEAL
Prior sentences under appeal are counted except as expressly provided below. In the case of a prior sentence, the execution of which
has been stayed pending appeal, §4A1.1(a), (b), (c), (d), and (e) shall
apply as if the execution of such sentence had not been stayed.

(m) EFFECT OF A VIOLATION WARRANT
For the purposes of §4A1.1(d), a defendant who commits the instant
offense while a violation warrant from a prior sentence is outstanding (e.g., a probation, parole, or supervised release violation warrant) shall be deemed to be under a criminal justice sentence if that
sentence is otherwise countable, even if that sentence would have
expired absent such warrant.
(n) FAILURE TO REPORT FOR SERVICE OF SENTENCE OF IMPRISONMENT
For the purposes of §4A1.1(d), failure to report for service of a sentence of imprisonment shall be treated as an escape from such sentence.
(o)

FELONY OFFENSE
For the purposes of §4A1.2(c), a “felony offense” means any federal,
state, or local offense punishable by death or a term of imprisonment exceeding one year, regardless of the actual sentence imposed.

(p) CRIME OF VIOLENCE DEFINED
For the purposes of §4A1.1(e), the definition of “crime of violence” is
that set forth in §4B1.2(a).
Application Notes:
1.

Commentary

Prior Sentence.—“Prior sentence” means a sentence imposed prior to sentencing on
the instant offense, other than a sentence for conduct that is part of the instant offense.
See §4A1.2(a). A sentence imposed after the defendant’s commencement of the instant
offense, but prior to sentencing on the instant offense, is a prior sentence if it was for
conduct other than conduct that was part of the instant offense. Conduct that is part of
the instant offense means conduct that is relevant conduct to the instant offense under
the provisions of §1B1.3 (Relevant Conduct).
Under §4A1.2(a)(4), a conviction for which the defendant has not yet been sentenced is
treated as if it were a prior sentence under §4A1.1(c) if a sentence resulting from such
conviction otherwise would have been counted. In the case of an offense set forth in
§4A1.2(c)(1) (which lists certain misdemeanor and petty offenses), a conviction for which
the defendant has not yet been sentenced is treated as if it were a prior sentence under
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§4A1.2(a)(4) only where the offense is similar to the instant offense (because sentences
for other offenses set forth in §4A1.2(c)(1) are counted only if they are of a specified type
and length).
2.

Sentence of Imprisonment.—To qualify as a sentence of imprisonment, the defendant
must have actually served a period of imprisonment on such sentence (or, if the defendant
escaped, would have served time). See §4A1.2(a)(3) and (b)(2). For the purposes of applying §4A1.1(a), (b), or (c), the length of a sentence of imprisonment is the stated maximum
(e.g., in the case of a determinate sentence of five years, the stated maximum is five years;
in the case of an indeterminate sentence of one to five years, the stated maximum is five
years; in the case of an indeterminate sentence for a term not to exceed five years, the
stated maximum is five years; in the case of an indeterminate sentence for a term not to
exceed the defendant’s twenty-first birthday, the stated maximum is the amount of time
in pre-trial detention plus the amount of time between the date of sentence and the defendant’s twenty-first birthday). That is, criminal history points are based on the sentence pronounced, not the length of time actually served. See §4A1.2(b)(1) and (2). A sentence of probation is to be treated as a sentence under §4A1.1(c) unless a condition of
probation requiring imprisonment of at least sixty days was imposed.

3.

Application of “Single Sentence” Rule (Subsection (a)(2)).—
(A)

Predicate Offenses.—In some cases, multiple prior sentences are treated as a single sentence for purposes of calculating the criminal history score under §4A1.1(a),
(b), and (c). However, for purposes of determining predicate offenses, a prior sentence included in the single sentence should be treated as if it received criminal
history points, if it independently would have received criminal history points.
Therefore, an individual prior sentence may serve as a predicate under the career
offender guideline (see §4B1.2(c)) or other guidelines with predicate offenses, if it
independently would have received criminal history points. However, because predicate offenses may be used only if they are counted “separately” from each other
(see §4B1.2(c)), no more than one prior sentence in a given single sentence may be
used as a predicate offense.
For example, a defendant’s criminal history includes one robbery conviction and
one theft conviction. The sentences for these offenses were imposed on the same
day, eight years ago, and are treated as a single sentence under §4A1.2(a)(2). If the
defendant received a one-year sentence of imprisonment for the robbery and a twoyear sentence of imprisonment for the theft, to be served concurrently, a total of
3 points is added under §4A1.1(a). Because this particular robbery met the definition of a felony crime of violence and independently would have received 2 criminal
history points under §4A1.1(b), it may serve as a predicate under the career offender
guideline.
Note, however, that if the sentences in the example above were imposed thirteen
years ago, the robbery independently would have received no criminal history
points under §4A1.1(b), because it was not imposed within ten years of the defendant’s commencement of the instant offense. See §4A1.2(e)(2). Accordingly, it may
not serve as a predicate under the career offender guideline.

(B)

Upward Departure Provision.—Treating multiple prior sentences as a single
sentence may result in a criminal history score that underrepresents the seriousness of the defendant’s criminal history and the danger that the defendant presents
to the public. In such a case, an upward departure may be warranted. For example,
if a defendant was convicted of a number of serious non-violent offenses committed
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on different occasions, and the resulting sentences were treated as a single sentence
because either the sentences resulted from offenses contained in the same charging
instrument or the defendant was sentenced for these offenses on the same day, the
assignment of a single set of points may not adequately reflect the seriousness of
the defendant’s criminal history or the frequency with which the defendant has
committed crimes.
4.

Sentences Imposed in the Alternative.—A sentence which specifies a fine or other
non-incarcerative disposition as an alternative to a term of imprisonment (e.g., $1,000
fine or ninety days’ imprisonment) is treated as a non-imprisonment sentence.

5.

Sentences for Driving While Intoxicated or Under the Influence.—Convictions
for driving while intoxicated or under the influence (and similar offenses by whatever
name they are known) are always counted, without regard to how the offense is classified.
Paragraphs (1) and (2) of §4A1.2(c) do not apply.

6.

Reversed, Vacated, or Invalidated Convictions.—Sentences resulting from convictions that (A) have been reversed or vacated because of errors of law or because of subsequently discovered evidence exonerating the defendant, or (B) have been ruled constitutionally invalid in a prior case are not to be counted. With respect to the current sentencing proceeding, this guideline and commentary do not confer upon the defendant any
right to attack collaterally a prior conviction or sentence beyond any such rights otherwise recognized in law (e.g., 21 U.S.C. § 851 expressly provides that a defendant may
collaterally attack certain prior convictions).
Nonetheless, the criminal conduct underlying any conviction that is not counted in the
criminal history score may be considered pursuant to §4A1.3 (Adequacy of Criminal History Category).

7.

Offenses Committed Prior to Age Eighteen.—Section 4A1.2(d) covers offenses committed prior to age eighteen. Attempting to count every juvenile adjudication would have
the potential for creating large disparities due to the differential availability of records.
Therefore, for offenses committed prior to age eighteen, only those that resulted in adult
sentences of imprisonment exceeding one year and one month, or resulted in imposition
of an adult or juvenile sentence or release from confinement on that sentence within five
years of the defendant’s commencement of the instant offense are counted. To avoid disparities from jurisdiction to jurisdiction in the age at which a defendant is considered a
“juvenile,” this provision applies to all offenses committed prior to age eighteen.

8.

Applicable Time Period.—Section 4A1.2(d)(2) and (e) establishes the time period
within which prior sentences are counted. As used in §4A1.2(d)(2) and (e), the term “commencement of the instant offense” includes any relevant conduct. See §1B1.3 (Relevant Conduct). If the court finds that a sentence imposed outside this time period is evidence of similar, or serious dissimilar, criminal conduct, the court may consider this information in determining whether an upward departure is warranted under §4A1.3 (Adequacy of Criminal History Category).

9.

Diversionary Dispositions.—Section 4A1.2(f) requires counting prior adult diversionary dispositions if they involved a judicial determination of guilt or an admission of guilt
in open court. This reflects a policy that defendants who receive the benefit of a rehabilitative sentence and continue to commit crimes should not be treated with further leniency.
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10.

Convictions Set Aside or Defendant Pardoned.—A number of jurisdictions have
various procedures pursuant to which previous convictions may be set aside or the defendant may be pardoned for reasons unrelated to innocence or errors of law, e.g., in order
to restore civil rights or to remove the stigma associated with a criminal conviction. Sentences resulting from such convictions are to be counted. However, expunged convictions
are not counted. §4A1.2(j).

11.

Revocations to be Considered.—Section 4A1.2(k) covers revocations of probation and
other conditional sentences where the original term of imprisonment imposed, if any, did
not exceed one year and one month. Rather than count the original sentence and the
resentence after revocation as separate sentences, the sentence given upon revocation
should be added to the original sentence of imprisonment, if any, and the total should be
counted as if it were one sentence. By this approach, no more than three points will be
assessed for a single conviction, even if probation or conditional release was subsequently
revoked. If the sentence originally imposed, the sentence imposed upon revocation, or the
total of both sentences exceeded one year and one month, the maximum three points
would be assigned. If, however, at the time of revocation another sentence was imposed
for a new criminal conviction, that conviction would be computed separately from the
sentence imposed for the revocation.
Where a revocation applies to multiple sentences, and such sentences are counted separately under §4A1.2(a)(2), add the term of imprisonment imposed upon revocation to the
sentence that will result in the greatest increase in criminal history points. Example: A
defendant was serving two probationary sentences, each counted separately under
§4A1.2(a)(2); probation was revoked on both sentences as a result of the same violation
conduct; and the defendant was sentenced to a total of 45 days of imprisonment. If one
sentence had been a “straight” probationary sentence and the other had been a probationary sentence that had required service of 15 days of imprisonment, the revocation
term of imprisonment (45 days) would be added to the probationary sentence that had
the 15-day term of imprisonment. This would result in a total of 2 criminal history points
under §4A1.1(b) (for the combined 60-day term of imprisonment) and 1 criminal history
point under §4A1.1(c) (for the other probationary sentence).

12.

Application of Subsection (c).—
(A)

In General.—In determining whether an unlisted offense is similar to an offense
listed in subsection (c)(1) or (c)(2), the court should use a common sense approach
that includes consideration of relevant factors such as (i) a comparison of punishments imposed for the listed and unlisted offenses; (ii) the perceived seriousness of
the offense as indicated by the level of punishment; (iii) the elements of the offense;
(iv) the level of culpability involved; and (v) the degree to which the commission of
the offense indicates a likelihood of recurring criminal conduct.

(B)

Local Ordinance Violations.—A number of local jurisdictions have enacted ordinances covering certain offenses (e.g., larceny and assault misdemeanors) that are
also violations of state criminal law. This enables a local court (e.g., a municipal
court) to exercise jurisdiction over such offenses. Such offenses are excluded from
the definition of local ordinance violations in §4A1.2(c)(2) and, therefore, sentences
for such offenses are to be treated as if the defendant had been convicted under
state law.

(C)

Insufficient Funds Check.—“Insufficient funds check,” as used in
§4A1.2(c)(1), does not include any conviction establishing that the defendant used
a false name or non-existent account.
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